Subject: Blue Water Vietnam Veterans

Posted by National Veterans Service, Veterans of Foreign Wars April 3, 2019

The Board of Veterans Appeals just announced that it will begin to issue decisions on cases for Blue Water Vietnam Veterans who may now receive presumptive service connection for herbicide related illnesses based on the Federal Circuit’s decision in the court case Procopio v. Wilkie.
 
Based on the Procopio decision and the attached advisory opinion, VAOPGCADVIS 1-19, the Board will start granting appeals for veterans who can show that they served within the 12 nautical miles of the Republic of Vietnam during the presumptive period (January 9, 1962 – May 7, 1975). 
 
Evidence such as deck logs, cruise books, and VA’s Agent Orange ships list will be very important to prove that the veteran was within the presumptive area. While Navy veterans will be most affected, veterans of all branches of service who can show service in the territorial waters of Vietnam during the presumptive period will now benefit from the presumptions in 38 CFR 3.309(e).
 
If there is not sufficient evidence to determine whether the veteran served within the 12 nautical miles of the Republic of Vietnam, the Board should remand the case for further development. Please continue to inform clients of sources that may prove service in the territorial waters, such as deck logs, personnel records, DFAS records, etc. 
 
We are waiting on further guidance regarding when the Regional Offices and DROCs will also start working on Blue Water cases and will share that information as it becomes available. Currently, those claims should have been assigned EP 335 and are waiting in National Work Queue for distribution. 
 
We anticipate that VA will start developing and adjudicating cases, but we also anticipate delays in awards or partial deferrals for reopened claims, as VA determines the proper effective date to assign We are not yet certain what process VA will use to assign effective dates, but we do encourage you to closely review effective dates where the veteran has filed a reopened claim for an herbicide related disability, since 38 CFR 3.156(c) or 3.816 may apply to allow a retroactive award. For the latest updates to the M21-1, please review VA Changes by Date. 
 
Please note that while VA is starting to decide claims, this is separate from whether the Department of Justice decides to appeal the decision in Procopio. Although Secretary Wilkie has asked the Department of Justice not to appeal, if the decision is appealed to the Supreme Court before the April 29 deadline, these claims might once again be put on hold. 
 
This is still encouraging news for Blue Water Vietnam Veterans. Please contact NVS with any questions or concerns you have. As always, if you have any resources that you would like to share with fellow service officers, please e-mail them to DSOhelpdesk@vfw.org so that they can be reviewed for possible distribution.
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Under Secretary for Benefits (20)
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4. As noted above, any such rule or policy could not preempt existing laws
governing the consideration of evidence in VA benefits cases. This means that,
even if VA were to compile a ship list or promuigate a corroboration requirement,
“all information and lay and medical evidence of record” in a case must be
considered. 38 U.S.C. § 5107(b); see NOVA, 330 F 3d at 1352 (noting that the
“credible supporting evidence" requirement of § 3.304(f) ‘is consistent with
§5107(b) by not precluding the consideration of lay evidence); 38 C.F R.
§3.303(a). And in a given case, if there is an "approximate balance of positive
and negative evidence” on the question of a veteran’s service within the territorial
sea of Vietnam after *careful consideration of all procurable and assembled
data,” that issue must be “resolved in favor of the claimant.” 38 C.F.R. § 3.102;
see 38 U.S.C. § 5107(b)."

5. However, f the record before the decisionmaker does not supply a basis for
resolving factual questions, that does not mean the evidence is in “equipoise”;
rather, it means that additional development is needed. See Chotta v. Peake, 22
Vet. App. 80, 86 (2008) (issue that requires speculation *has not been proven to
the level of equipoise’); see also Fagan v. Shinseki, 573 F.3d 1282, 1287 (Fed.
Cir. 2009) (*benefit of the doubt’ rule is “not a means of reconciling actual conflict
or a contradiction in the evidence” (citing 38 C.F.R. § 3.102)); 38 US.C.

§ 5103A(a) (requiring “reasonable efforts" in obtaining relevant records),

(¢) (requiring efforts to obtain Federal records to “continue until the records are
obtained unless it is reasonably certain that such records do not exist or that
further efforts to obtain those records would be futile”); Shoffner v. Principi, 16
Vet. App. 208, 213 (2002) (VA has “discretion to determine how much
development is necessary for a determination of service connection to be made”
(citing 38 C.F.R_§ 3.304(c))). Where all procurable data has not been
assembled in a case before the Board, remand will be warranted. See Jones v.
Shinseki, 23 Vet. App. 382, 390 (2010) ('itis the Board's duty o remand for
further development” if it is not clear that "all procurable and assembled data’ has
been obtained); Tucker v. West, 11 Vet. App. 369, 374 (1998) (‘Wihere the
record is otherwise inadequate, a remand is the appropriate remedy.”).

6. Given that Procopio announced a rule of law conferring new significance to
the 12 nautical mile demarcation, it s to be expected that many appellate records
will not contain information necessary 1o determine whether the veteran ever
crossed the 12 nautical mile threshold. In such cases, a Board remand for
additional factual development is both permissible and necessary. Nevertheless,
some cases may be capable of immediate decision. For example, if the record
contains persuasive evidence that a given veteran entered a bay or harbor
recognized as within Vietnam's territorial sea, or if the record contains a deck log

1 This provision is commonly referred to as the “benefit of the doubt” rule or the
g standard. See Mariano v. Principi, 17 Viet. App. 305, 313 (2003).
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establishing that the ship went within 12 miles of the mainiand while the veteran
‘was serving on board, this evidence would support the conclusion that the
veteran entered the territorial sea of Vietnam. Similarly, the Board may
determine that all procurable data related to the factual questions at issue,
including whether the veteran "served in the Republic of Vietnam" as defined in
Procopio, has been assembled. In such a scenario, the Board may deny
‘application of the presumption, although the circumstances under which the
record can be deemed complete with respect to the newly significant question of
whether the veteran crossed the 12 nautical mile threshold willlikely be limited.
In both of those scenarios, however, there would be no reason to remand for
further development on the question of whether the veteran "served in the
Republic of Vietnam", and the Board would be obligated to decide the case,
absent other issues warranting remand.

Reskond ). Wit

Richard J. Hipolit
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Issues Relating to Implementation of Procopio v. Wilkie

Under Secretary for Benefits (20)
Chairman, Board of Veterans’ Appeals (01)

PRI D:

1. Does the Department of Veterans Affairs (VA) have the authority to
promulgate regulations and implement policies regarding the evidence necessary
to prove service within the 12 nautical mile territorial sea of Vietnam?

2.1s the Board of Veterans' Appeals (Board) permitied or required to remand
cases where the evidence of record is insufficient to determine whether the
veteran served within the 12 nautical mile terrtorial sea of Vietnam?

HEL

1. VA has the authority to promulgate regulations and implement policies
regarding the evidence necessary to establish service within the teritorial sea of
Vietnam, 5o long as the regulations and pol ent with the existing
laws governing the consideration of evidence in VA benefits cases.

2. When the evidence of record is insufficient to determine whether the veteran
served within the 12 nautical mile territorial sea of Vietnam, the Board should
generally remand the case for further factual development. However, if the file
contains sufficient evidence for such a determination, the Board should decide
the case.

ISCUSSIO!

1. Section 1116 of title 38, United States Code, provides that a veteran who
“served in the Republic of Vietnam" during the period beginning on

January 9, 1962, and ending on May 7, 1975, shall be considered exposed to an
herbicide agent, and that exposur in turn will be presumed to be the cause of
certain enumerated diseases. VA had historically interpreted the statutory
phrase “served in the Republic of Vietnam® as incorporating a requirement that
the Veteran served on land or inland waterways. See Haas v. Peake, 525 F 34
1168, 1180-83 (Fed. Cir. 2008). In Procopio v. Wilkie, 913 F.3d 1371, 1380-81
(Fed. Cir. 2019) (en banc), the U.S. Court of Appeals for the Federal Circuit
(Federal Circuit) held that veterans who *served in the 12 nautical mile territorial
sea of the ‘Repubiic of Vietnam” are entitied to presumptive service connection
under 38 U.S.C. § 1116, 50 long as they meet the section's other requirements.
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The court did not address the evidence necessary to support a finding that a
particular veteran served within the territorial sea of Vietnam. The Veterans
Benefits Administration (VBA) and the Board have asked the Office of General
Counsel to address VA's authority to promulgate regulations and implement
policies regarding that issue and the necessity or appropriateness of remanding
appealed cases affected by the Procopio decision.

2. VAis authorized to prescribe all rules and regulations which are necessary or
appropriate to carry out the laws administered by VA and are consistent with
those laws. 38 U.S.C. § 501(a). This includes rules regarding ‘the nature and
extent of proof and evidence” required "to establish the right to benefits,”

id. § 501(a)(1). as well as "the methods of making investigations,” id. § 501(a)(3)
VA may also implement policies that convey guidance to VBA adjudicators,
though they are not binding on the Board and do ot have the force of law. See
Gray v. Secy of Veterans Affairs, 875 F 3 1102, 1108-09 (Fed. Cir. 2017),

cert. granted, 139 S. Ct. 451 (2018); Disabled Am. Veterans v. Sec'y of Veterans
Aftairs, 859 F.3d 1072, 1077-78 (Fed. Cir. 2017). Accordingly, VA may establish
tules and policies regarding the evidence necessary to prove a veteran's service
within the territorial sea of Vietnam, but any such rule or policy must be
consistent with the existing laws governing the consideration of evidence in VA
benefits cases.

3. For example, VA could promulgate a regulation requiring specific types of
evidence supporting a veteran's bare assertion that his or her ship entered the
territorial sea of Vietnam. See Arzio v. Shinseki, 602 F.3d 1343, 1347 (Fed. Cir
2010) (noting that a regulation may provide “additional prerequisites for
establishing service connection for particular circumstances"); Nat! Org. of
Veterans' Advocates v. Sec'y of Veterans Affairs, 330 F.3d 1345, 1352 (Fed. Cir.
2003) (NOVA) (upholding 38 C.F.R. § 3.304(0's requirement that “credible
supporting evidence” confirm a veteran's ssertion of an in-service stressor for
post-traumatic stress disorder claims). To be clear, VA is required to consider
“all information and lay and medical evidence of record in a case,” so VA can
never limit its inquiry to the point of precluding the full and fair consideration of
Iay evidence on all matters that lay evidence is capable of establishing. 38
U.S.C. § 5107(b); see Jandreau v. Nicholson, 492 F.3d 1372, 1377 (Fed. Cir.
2007) (noting that laypersons are competent to provide some kinds of evidence
‘and may not be competent to provide others). However, VA could certainly make
a regulation delineating scenarios in which lay evidence is sufficient to establish
presence within the teritorial sea of Vietnam and scenarios when it may be.
inherently unreliable. Alteratively, VA could review all procurable information
and compile a confirmed list of the Naval ships that entered the territorial sea of
Vietnam




